but also the Warsaw and Montreal Conventions 9 . The Principles of European Contract Law (PECL) 10 and the Draft Common Frame of Reference (DCFR) 11 also seem to understand in the transport conventions a specific codification of the general third party rule. 
The fragmented position in the UK
The framework in the UK In the UK different rules on and approaches to the position of third parties 13 pertain depending on the type of contract and the legal system involved, that is, that of either England & Wales, Northern Ireland or Scotland. The core rule in the law of England & Wales was strict privity of contract, meaning that the contract was a relationship exclusive to the parties who made it and who, in turn, were the only ones able to enforce it. This principle was eroded bit-by-bit by case-law and statutory amendment, such as the former Bill of Lading Act 1855, replaced by the current Carriage of Goods by Sea Act 1992 (CoGSA 1992 14 ), but also by the much broader Contracts (Rights of Third Parties) Act 1999 (TPA), the latter being only applicable in England & Wales and Northern Ireland. In contrast, Scotland, like most other European jurisdictions, recognised rights of third parties in certain situations already for centuries. The principle, known as the "jus quaesitum tertio", was founded in case-law, on the basis that the privity rule yields to the even more fundamental principle of freedom of contract, thus taking account of the intention of the parties, who may contract to confer a benefit on a third party.
However, whilst the principle of jus quaesitum tertio is recognised, its details and boundaries are far from clear. The Scottish Law Commission has thus emphasised the need for its modernisation 15 and close modelling on the principles developed by the DCFR, 16 by the UNIDROIT Principles of International Commercial Contracts (PICC) 17 and by the Proposal for a Regulation on a Common European Sales Law (CESL), 18 bearing in mind the English TPA which the Commission saw as generally on the same lines.
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A need for the separate treatment of carriage of goods?
Similarly to the English TPA, the Scottish reform discussions consider whether to only implement reform of the general rules and to leave unaffected the specific matters governed by statutory or . 12 See DCFR Commentary to II.-9:301 at E and PECL Commentary to art 6:110 H. 13 I.e. contractual and statutory or sui generis. 14 To be distinguished from the CoGSA 1971, which has a different ambit altogether, and implements the Hague-Visby Rules into the laws of the UK. 15 Discussion Paper 157 -Review of Contract Law: Third Party Rights in Contract, News Release "Two's a Party; Three's a Crowd?" available at: http://www.scotlawcom.gov.uk/publications/discussion-papers-andconsultative-memoranda/2010-present/ (last accessed on 06.01.2015). 16 common law rules which tended to be recognised for particular spheres of activity, such as the carriage of goods. These considerations were partly due to subject matter considerations and partly due to constitutional constraints. 20 The relevant specific statutory solutions for our purposes are the CoGSA 1992 and the implementations into UK law of the various road, rail and air transport conventions. Both the CoGSA 1992 and the Acts and statutory instruments implementing the CMR,  COTIF-CIM, and the Warsaw, Guadalajara  21 and Montreal Conventions are applicable throughout the  whole of the United Kingdom, 22 thus also binding Scotland.
Already during the reform discussion preceding the TPA, the (English) Law Commission decided to leave the existing provisions on carriage of goods undisturbed, so as not to risk causing unacceptable commercial uncertainty by changing these rules and not to interfere with the different underlying policy considerations in this area, since the regulation of carriage of goods was underpinned by a different legal model. Under the CoGSA 1992 a type of statutory assignment was effected maintaining a relationship between benefit and burden, by transferring rights but also effecting a corresponding burden on the third party. Under the 1992 Act, the transfer of the bill of lading led to the loss of the right in the hands of the initial party and only a limited type of third party may avail himself of rights under the contract. Commercial uncertainty was to be avoided by keeping to a system that worked, rather than reforming it in the interest of uniformity with general principles.
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Similar considerations also applied to the exclusion of contracts for the carriage of goods by road, rail or air under international conventions, where rights and burdens were connected, only limited third parties were entitled to benefit from the 'transfer' and where at least in some of the conventions enforcement rights were only to be exercised by either the consignor or the consignee.
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But is it really necessary to regulate third party rights in the carriage of goods separately? The situation in the UK is rather complex and depending on where and how the transportation takes place, by which means of transport and under which documents, whether carriage is domestic or international, whether it is English law or Scots law that is applicable, whether damage is localised 25 or not, different rules apply, such as the UK CoGSA 1992, the English TPA 1999, the Scottish principles of jus quaesitum tertio, or the rules of international transport conventions 26 as implemented into UK law.
The discussion in the UK on the position of electronic bills of lading 27 are covered by the TPA (unless they are excluded from the TPA due to their inclusion in international transport conventions) seems to reveal an artificial distinction between the different modes of transport and their documents, unless the difference can be adequately explained by the bill of lading's function of a document of title or by sea transport being so substantially different from other modes as to require different treatment in the dealings with third parties. This paper seeks to identify whether the DCFR rules on third parties rights would be appropriate to regulate the whole area of carriage irrespective of the mode and nature of the transport and the transport document used and, if so, which changes this would bring as regards to the current position in English law.
While the DCFR was not intended, at least without further modification or supplementation, for matters of bills of exchange, cheques and promissory notes and other negotiable instruments, 29 -and one may return to the discussion whether a bill of lading falls under the definition of other negotiable instruments 30 -the commentary explains that this is only meant as a warning, alerting to the fact that the rules were not developed with the listed matters in mind. 31 Thus, one does not need to limit the DCFR rules to an application on consignment notes alone, but is free to consider whether they are also apt to be applied to bills of lading.
If, after careful evaluation, it was still felt that third party rules on the carriage of goods (by sea) ought to be specialised and set apart from the general rule and that the third party bill of lading rules could not be classified satisfactorily as provisions for a conferral of rights on a third party but instead were sui generis or other, then it may indeed warrant a separate stipulation, which would yet have to be modelled under the DCFR. , it is unlikely that these would be deemed suitable. The carrier would not normally wish to replace his contracting party completely with an unknown third party. It thus seems unlikely that his consent to such a transfer of position could be implied merely by the act of issuing a transport document. Equally it is not usually intended that the entire contractual position is transferred but rather that limited rights (and potentially also the duties) arising from the bill of lading can be vested in the third party -which is pointing again towards a third party rights solution.
harmonise the approach to third parties involved in shipping transactions, whether within the UK or throughout the EU Member States? To evaluate the impact of such a change the differences in requirements and effects of the CoGSA 1992, the TPA and the third party rights provisions of the DCFR will be contrasted while asking whether the DCFR is capable of providing an appropriate solution.
Scope
Alongside the specialised CoGSA 1992, the TPA creates a further and broad statutory exemption from the strict English privity rules. Whereas the CoGSA 1992 is only available to lawful holders of bills of lading 33 and the persons designated to receive the goods under a sea waybill or a ship's delivery order, and gives only the rights and duties specified in the CoGSA, the TPA gives any third party a direct right to claim under a contract made between others if the contracting parties intended him to have such right. It is up to the contracting parties to decide what right is to be bestowed on the third party. The TPA gives the third party either a positive right to enforce a contractual provision in his favour, such as in claiming delivery of goods consigned to him under a local road consignment note, 34 or a negative right in that he can avail himself of an exclusion or limitation clause provided in the contract; for example where a non-contracting performing carrier or other independent contractor of the carrier wishes to rely on a Himalaya type protection clause in the contract of carriage. 35 To similar effect, the DCFR provides broadly that parties can confer a right or other benefit on a third party, 36 which can also be the benefit of an exclusion or limitation of the third party's liability. 37 In contrast, the CoGSA 1992 focuses only on the cargo receiver as third party and does not extend to non-contracting carriers or other independent contractors; so that other constructs and principles such as agency were required to ensure Himalaya clauses were effective to protect the non-contracting carrier or other independent contractors of the carrier. The TPA now supplements the CoGSA 1992 to close this gap, yet the DCFR is capable of effectively dealing with both benefits, positive and negative, at the same time. The TPA and the DCFR confer benefits only, whereas the 1992 Act vests rights of suit and liabilities in the third party holder, consignee or deliveree.
Requirements
The conferral of rights under the DCFR is done by means of the contract and it is the contract that determines the nature and content of the third party's right or benefit. 38 Whether or not a right was conferred will depend on the intention of the parties as express or implied in the contract. 39 The third party does not need to be identified at the time of the conclusion of the contract nor does he need to be in existence at that time. 40 The requirements are defined somewhat narrower under the TPA. For the third party under the TPA to have a right of his own to enforce a term of the contract, one of two alternatives must be fulfilled. The contract must either a) expressly provide for such a right of the third party or b) the contract term must purport to confer a benefit on the third party, unless on proper construction of the contract it appears that the contracting parties had not intended the term to be enforceable by the third party. 41 Similarly to the DCFR, the third party needs not be in existence at the time of the conclusion of the contract, yet under the TPA the third party must be identified in some way, whether by name, as a member of a class, or as answering a particular description. 42 Potentially any third party can qualify under the TPA or the DCFR, whereas only the lawful holder of a bill of lading, the consignee under a sea waybill or the deliveree under a ship's delivery order can avail himself of rights of suit under the CoGSA 1992 which the Act vests in the third party. The 33 See CoGSA 1992, s 2(1) and s 5(2) -(3). 34 TPA 1999, s 1(1); note that international road carriage would usually be covered by the CMR, so that the TPA would not apply (s 6(5)(b)). 35 TPA 1999, s 1 (6). 36 DCFR, II.-9:301(1). 37 DCFR, II.-9:301(3). 38 DCFR, II.-9:301(2). 39 See DCFR Commentary to II.-9:301 at E. 40 DCFR, II.-9:301(1). 41 TPA 1999, s 1(1),(2). The burden of proof that the intention was not to confer a benefit is thus on the contracting party. 42 TPA 1999, s 1(3).
contracting parties have no choice whether they wish or intend to effect a transfer of rights and duties under the 1992 Act; the transfer is automatic, whereas under the TPA or the DCFR the parties can chose by means of their contract terms, express and implied, whether a conferral of a benefit -and of a benefit only -is to take place. The DCFR thus allows overall most flexibility to cater for the needs and fulfil the intentions of the parties.
Remedies provided for third parties
Under CoGSA 1992, the qualifying third party has "transferred to and vested in him all rights of suit under the contract of carriage as if he had been a party to the contract", 43 although this is limited where a bill of lading no longer gives a right to possession of the goods as against the carrier.
44 To enforce a term of the contract in his favour under the TPA, the third party can avail himself of any remedy that would have been available to him, had he been a party to the contract, with rules relating to damages, injunctions, specific performance and other relief applying accordingly. 45 The DCFR here provides a slightly different approach, giving the third party only the same rights and remedies as if the contracting party was bound to render the performance under a binding unilateral undertaking in favour of the third party.
46 This is to take account of the fact that some of the remedies under a contract depend on mutuality; therefore not all remedies under the contract are capable of being used by the third party. 47 The DCFR thus clarifies that the position of the third party is as provided for him by the contracting parties and not necessarily the same as between the contracting parties under the contract.
How would this play out in a bill of lading context? The contract of carriage is almost invariably made before the bill of lading is issued and may contain differing or additional provision to those of the bill, particularly where bills of lading are issued under charterparties. 48 Under the flexibility of the DCFR rules, where a bill of lading is issued one may take account of trade usage and, for example, imply that the parties to the contract of carriage giving rise to the bill were intending to confer on the holder of the bill of lading the rights to delivery and corresponding rights to damages for loss of or damage to the goods. Depending on whether the bill of lading is a straight consigned, an order or a bearer bill, the rights would be intended to be with the named consignee, the consignee to whom the goods are ordered to be delivered or to the bearer of the bill, as the case may be, as the appropriate third party.
On the basis of the receipt and evidence function of the bill of lading, the parties surely would be taken to have intended these rights to be based on the statements on, and terms of, the bill of lading itself. One may even go further and imply that due to the importance of the receipt function, particularly where the bill of lading acts as a document of title or symbol of the goods, 49 the bill of lading in the hands of the third party is meant to be conclusive evidence and thus the contracting party, here the carrier, had undertaken towards the third party holder that the statements and terms of the bill of lading are accurately represented, 50 even where the contract itself may have included amendments or other stipulations. Any express contractual provisions to the contrary to invalidate the statements or terms of the bill of lading would be falling foul of the principles of good faith and fair 43 CoGSA 1992, s 2(1). 44 50 See also Girvin paras 6.03, 6.06, 6.19 & 6.23 on relevant English case-law using estoppel by representation to similar effect and see insofar also the new German Maritime Law, HGB, § § 517 and 522(2) on the evidentiary effect of the bill of lading.
dealing under the DCFR and may also possibly constitute unfair terms. 51 That the statements in the bill of lading as to goods shipped and their condition should be irrefutable evidence between the third party and the contracting party is also backed by most sea carriage conventions, that is, the HagueVisby Rules, Hamburg and Rotterdam Rules.
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The CoGSA 1992 also relies heavily on the principles developed by the common law as it does not define whether and which bill of lading statements can be relied upon by a third party. Other than treating a representation in a bill of lading that goods had been shipped or received for shipment, as the case may be, as conclusive evidence, the 1992 Act does not deal with other representations, such as to weight, quantity or condition. 53 It is therefore submitted that the DCFR is just as capable of tackling the situation presented by the bill of lading's document of title, receipt and evidence functions. Both the DCFR and the CoGSA 1992 allow a focus on the document and its clauses, rather than referring back to the original contract of carriage, as in the TPA, which would not be appropriate here.
Conditions and limitations on conferred benefit
As in the CoGSA 1992, 54 the rights available to the third party under the TPA 55 as well as those under the DCFR 56 are not limitless, but are curtailed to the content and terms of the contract and thus subject to any conditions or other limitations under the contract. Thus, for example, where the right to claim damages under the contract is limited to a certain monetary ceiling the third party will only be able claim damages up to such amount, as the contractual limitation clause will also be valid as against him. 57 The Commentary to the DCFR specifically highlights that the rules of the DCFR are consistent with the stipulations of transport conventions regarding the right of disposal of the consignor and the conditions under which the consignee may claim delivery of the goods. 58 The right to delivery of the goods may thus be conditional upon payment of freight or expenses due under the transport document.
Under the DCFR one could argue that, as the basis is a transfer of rights rather than that of liabilities, the third party ought to be able to determine the conditions and connected burdens to his right at the time of claiming delivery, so that he can decide whether to make use of the right or not. 59 As long as overall there is a transfer of rights, rather than a net transfer of burdens or liabilities, the DCFR seems 51 See DCFR, Principles, Nos 17 (contractual security: main ingredients), 23 (contractual security: good faith and fair dealing), 25 (contractual security: inconsistent behaviour), 42 (contract: not allowing people to rely on their own unlawful, dishonest or unreasonable conduct), 48 (non-contractual obligations: not allowing people to gain an advantage from their own unlawful, dishonest or unreasonable conduct) and Model Rules, Book I General Provisions I. to allow the attachment of conditions to the conferral of rights. Liabilities can thus, it is submitted, only be incurred by the third party up to the value of the right and no further. This would be a departure of the solution as enshrined in the CoGSA 1992, which allows the imposition of burdens on the third party holder of the bill of lading once he has made use of his rights. 60 The impact may, however, it is submitted, be slighter than it seems at first, as the courts have been reluctant to impose severe burdens. 61 
Jurisdiction and arbitration clauses as a condition on the conferred benefit?
Another question of importance in the context of carriage is whether any jurisdiction and arbitration clauses included in the contract or in a transport document can be validly imposed on the third party, as well as relied upon by him. The question as to whether a jurisdiction clause could bind a third party was addressed by the European Court of Justice (ECJ) 62 in Case 71/83 Tilly Russ 63 and Case C-387/98 Coreck Maritime 64 which set out that firstly, one had to look at the fulfilment of the formal requirements of the prorogation provision of the Brussels I jurisdiction regime 65 as between the initial parties to the agreement. Secondly, where those requirements were met, whether the jurisdiction clause could bind the third party depended on (a) whether under the applicable national law the third party succeeded to the shipper's rights and obligations when he acquired the bill of lading, in which case the clause was binding, or (b) if this was not the case, whether the third party had agreed to the jurisdiction clause, for example by claiming against the carrier in the forum stipulated in the bill. While the ECJ/CJEU decision is relevant for matters on court jurisdiction only, and not on arbitration clauses, 66 the problem in the latter context is also that to resort to arbitration usually requires a valid arbitration agreement by the parties who are to be subjected to arbitration. An agreement by the contracting party for the third party may not be sufficient in the absence of a later ratification by the third party.
Under the CoGSA 1992, 67 the bill of lading holder "has transferred and vested in him all rights of suit under the contract of carriage as if he had been a party to that contract" and conversely becomes 68 "subject to the same liabilities under that contract as if he had been a party" to it. Therefore in accordance with the jurisprudence of the ECJ/CJEU the lawful holder succeeds in the rights and obligations of the contracting party and is thus bound by the jurisdiction clause, as well as by an arbitration clause.
What however with the conditional benefit approach of the TPA and also that of the DCFR? It seems that this cannot be taken as a full transfer of a contractual position and there is thus a need to construe an agreement or ratification of the third party to the dispute resolution clause, for it to be validly enforced. A section 8 was inserted into the TPA by Government amendment at the Report Stage in the House of Commons in order to ensure that an arbitration clause in the contract would also be binding on the third party, despite the Law Commission's concerns. 69 In Nisshin, 70 the High Court agreed that where a positive benefit that was claimed by the third party under the TPA, it was subject to the arbitration clause under the main contract; although in interpreting the provision, the court also drew an analogy to a statutory assignment.
What would the solution be under the DCFR? The DCFR provision on remedies 71 may suggest that a third party claiming against the contracting party can only do so as provided by the contract, yet as if the right to performance was provided by a binding unilateral undertaking. This undertaking could be subject to an arbitration or a forum clause. This suggests that it would have to be clear from the contract whether a dispute resolution clause was intended to also cover the third party position or was only intended to govern the contracting parties. 72 Where the rights were enshrined in a bill of lading one may deem it to be clear that the dispute resolution provision was also intended for the third party, but where the dispute resolution mechanism was only provided as part of the contract as a whole, it may be more difficult to discern an intention to also bind the third party to this method. For example, for the validity of charterparty arbitration clauses on third parties, one would need to seek guidance from the rules of incorporation as to whether the clause was also meant for the third party relationship. Although, it might be useful to remember that a similar analysis is also necessary under the CoGSA1992, as the third party is taken to have transferred to him the rights as enshrined in the bill of lading, sea waybill or ship's delivery order, even if this was not the relevant contract of carriage as between the initial parties, for example, because they were operating under a charterparty.
For the purpose of an arbitration agreement or to satisfy the ECJ/CJEU's requirements on jurisdiction agreements, the unilateral undertaking according to the DCFR could thus be seen as including an offer to arbitrate or to litigate in a particular forum, which may be accepted by the third party using the rights conferred on him.
73 While the DCFR generally does not require acceptance of the right for it to be validly conferred, acceptance would seem to be of importance regarding the reach of a dispute resolution clause.
However, where the contracting party wanted to sue the third party, it seems that, in the absence of an act that would be taken as an acceptance of the dispute resolution clause, the ordinary rules of allocating jurisdiction would have to be used. This may cause difficulties where the conferred benefit was that of a limitation clause so that no positive enforcement of rights would take place. That the reference to a benefit arising from a limitation clause would be sufficient as to constitute an acceptance of the offer for agreement to litigate in the particular forum or to arbitrate is unlikely, even more so, if such reliance only took place at litigation stage. 74 If the use of the exclusion or limitation clause was only possible in the forum as agreed by the contracting parties, one would in effect require the third party to take the burden of submitting to a forum which he had not chosen and to proceedings which he had not initiated. This would then indeed impose a burden on the third party, not acceptable under the DCFR. This is not comparable to the situation where a substantive benefit, such as a claim for an indemnity, is subject to a procedural condition. In contrast, if a forum clause in the main contract had the effect of giving the designated forum exclusive jurisdiction over the question of availability of the defence to the third party, the third party would have to submit to jurisdiction of this forum. Yet, if disputes were not to be fragmented, this forum would also decide the claim against the third party as a whole, even where it was decided that the defence was not available. Thus, the benefit of the (negative) limitation or exclusion could in the end create a serious burden instead. In the words of Tomlinson LJ, in a case where this question arose under the TPA, this would be "a striking outcome". He rejected such a result, even though section 8 of the TPA 75 had been specifically introduced in the Act so as to facilitate the reach of arbitration agreements.
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It is thus submitted that a third party's avail of a contractual limitation or exclusion clause bestowed on him in a contract between others, cannot be interpreted as having the effect of accepting the arbitration or jurisdiction clause of the contract. Such a benefit could not outweigh the burden that would otherwise be imposed and would fall foul of the conditional benefit approach of the DCFR. Where a positive right enshrined in a transport document is concerned however, the acceptance or use of the transport document by the third party may lead a court to conclude that the documents' forum clause was also agreed or ratified. One may argue that a buyer who would not wish to accept a bill of lading with a particular dispute resolution clause could have instructed his seller accordingly and thus had a choice whether or not to "agree" to the clause.
While a more straightforward solution and better clarity as to the validity of arbitration and jurisdiction clauses on third parties is achieved by means of the CoGSA 1992, the DCFR seems capable of solving a good deal of the issues via its conditional benefit approach. The reach and boundaries will however have to be determined by the courts, although one could try to help a uniform approach by inserting a paragraph into the DCFR specifically accepting forum clauses as means of enforcing positive benefits conferred upon the third party. It may be of interest to remember here that the case of negative enforcement of a limitation clause is not covered by the CoGSA 1992 either, due to the Act's narrow scope, thus remaining to be considered under a conditional benefit approach. However, even if it was not possible to guarantee the validity of jurisdiction and arbitration clauses, should this be a major sticking point? Consent of the third party seems to be the status quo under the Brussels I jurisdiction regime and the jurisprudence of the ECJ/CJEU. The ECJ/CJEU's argumentation referring to the applicable law for determining the consequences of a jurisdiction clause under the Brussels I jurisdiction regime and whether under this law the third party could be seen as stepping into the shoes of the contracting party, has been held to be unique to the bill of lading context, mostly due to the fact that bills of lading in most Member States were seen as a negotiable instrument. 77 In general however, the CJEU held that the concept of a jurisdiction clause must be interpreted as an independent concept, giving full effect to the principle of freedom of choice. While "the conditions and forms under which a third party to the contract may be regarded as having given his consent to a jurisdiction clause may vary in 75 ]. In particular, it was not transferrable to the context of a buyer and sub-buyer's relationship to a manufacturer of goods which whom he had made no direct contract, but only obtained the goods from his seller, the initial buyer.
accordance with the nature of the initial contract", 78 consent of the third party is generally needed for the third party to be able to rely on or be bound by the provisions of a jurisdiction agreement. 79 Consent would thus be required where the transport document was not a bill of lading but a consignment note.
Furthermore, is it essential that jurisdiction and arbitration clauses are upheld in the relationship between carrier and third party holder of the bill of lading? While such clauses allow the contracting parties to calculate their exposure, it is submitted that the reliance on the allocation of exclusive fora may no longer be the status quo. The more recent sea carriage conventions, the Hamburg and Rotterdam Rules, similarly to the road, rail and air transport conventions contain rules on jurisdiction and arbitration which do not allow for exclusive jurisdiction based on an agreement, but contain a number of choices in favour of the claimant as to where he can bring suit, the place agreed being only one of them. 80 Giving the claimant the choice of forum, while possibly leading to a race to the courts to forum shop, may also encourage performance to a higher standard, particularly where certain performance duties have received different treatment in the courts of different countries, such as the question of whether certain contractual provisions fall foul of mandatory rules or what constitutes wilful misconduct under the CMR or other transport conventions. To keep to several different third party regimes merely to ensure validity of jurisdiction and arbitration clauses on third parties in certain circumstances in sea transport 81 may thus no longer seem such an important end in itselfalthough from a UK perspective it is certainly a key advantage to be able to provide certainty for the industry and to ensure the validity of clauses in favour of UK courts or arbitration proceedings seated in the UK.
Overall it seems that the DCFR via acceptance of the forum clause can solve many of the forum problems. Where there is no consent or ratification the forum clause however cannot be used against the third party. So for example where a carrier wanted to sue the third party bill of lading holder, even where the holder had not taken any steps of using his rights, which in turn may be interpreted as acceptance of the rights enshrined in the bill together with the forum clause, such a claim would have to be filed according to the normal rules of jurisdiction. However such a claim could not be filed in the forum as per contractual agreement under the CoGSA 1992 either, as in order to become liable under the bill the third party must have taken steps to assert his rights. 82 Equally the ordinary jurisdiction rules would have to be used where a third party was sued who may be able to claim a benefit of a limitation or exclusion clause only -again leading to no change of the status quo.
Time of transfer/conferral; modification and revocation of benefit
The CoGSA 1992 only vests rights on the bill of lading holder once and so long as the bill of lading is transferred to him and has not been passed further down the line. 83 Before the bill of lading has been transferred no rights vest in a third party and the contracting parties are free to alter or amend it. The TPA contains rules on variation and rescission of the contract by the parties to protect a third party who is relying on a clause in his favour. 84 Once the third party has communicated his assent to the promisor, the promisor is aware that the third party has relied on the term in his favour or, where this can reasonably be expected to be foreseen by the promisor and the third party has in fact relied on the term, the contract can no longer be rescinded or the term varied, unless there is an express provision to the contrary 85 revocation are both, broader and narrower. Unless the benefit was communicated to the third party it can be freely removed or modified, as it has not yet been conferred. After conferral, it depends on whether the right or benefit is irrevocable and whether this is the case is determined by the contract. If the right is irrevocable it is irrelevant whether the third party has relied on it or not. 87 Reliance is however determinative even where the right is revocable or subject to modification, where the parties have let the third party believe that the right could not be modified or revoked. 88 Relevant in a shipping context is that the original contract may differ from the one enshrined in the transport document and amendments to the contract and documents are generally possible. While this may give rise to difficulties under the rules of the TPA, 89 it seems that the DCFR provides sufficient flexibility to allow modification of the rights. However, where rights are enshrined in transport documents, reliance would seem to be the norm, in particular where the document was transferred or handed over to the third party according to the usual rules for such a document. Further, the benefit could be lost by the third party where he transferred the bill of lading to a fourth party or where he exercised his right of disposal available under a consignment note. The contract would seem to imply that the right moves to the fourth party and the new consignee and thus no longer vests in the original third party.
Performance rights of the contracting party (promisee)
Under the TPA, the third party's right of enforcement of the term does not prevent the promisee to enforce any term of the contract, 90 although the promisor is protected from double liability. 91 In contrast, under the CoGSA 1992, once rights of suit are transferred to the lawful holder of a bill of lading, the original party's rights are extinguished. 92 The DCFR does not provide any particular rule in this context, but it seems in line with the rules of contract law that the contracting party can require performance by his counterpart to the third party, unless the contract provides otherwise.
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Defences
Provision is made in the TPA to allow the promisor to use certain matters as defence or set-off against the claim by the third party, to ensure that he is not worse off than if the promisee had enforced the contract or if the third party had been party to the contract. 94 If this was applied for example in a multimodal bill of lading context 95 the carrier could rely as against the third party on contractual variations 96 that were never included into the bill of lading, which would run counter to the current status quo in sea carriage where the terms of the bill of lading are conclusive as against the third party holder. 97 The DCFR has however a much more pliable solution. It sets out that the right to assert defences against the third party which the contracting party could assert against the other party to the
